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I. LITIGATION FUNDING
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Litigation Funding

 What Is Litigation Funding?

 Litigation funding provides money upfront from a financial firm 
to cover the costs of litigation.

 In return, the financial firm retains a portion of any monetary 
recovery from the litigation.

 Litigation funding is largely about accurately predicting 
litigation risk.

 High-value cases, such as patent cases, are generally most 
attractive to litigation funders.

 Litigation funders finance all types of IP cases, including 
copyright and trade secrets cases.
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Litigation Funding

 Size of the Litigation Funding Industry

 Over $3 billion in annual funding

 Over 40 active funders

 Over a 15% increase in new funding commitments in 2022

 Using Litigation Funding for IP Litigation 

 Litigation funding is a popular option for innovators who are 
trying to monetize their IP portfolios.

 Litigation funding is a way to control costs, particularly for 
innovators asserting large portfolios against many infringers.
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Litigation Funding

 Benefits for IP Litigation

 Covers the high costs of IP litigation

 Helps to vet IP, such as patents, for litigation

 Allows the funder to act as a thought partner to help guide 
clients through litigation

 Trade-Offs

 IP owners must give up a portion of their monetary recovery in 
litigation.

 This can be a worthwhile trade-off for IP owners that are less 
concerned about the potential damages and more concerned 
about preventing competitors from using their technology. 
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Litigation Funding

 The Process for Funding IP Litigation

1) Selection of the funder, law firm, and claim owner 

2) Law firm and funder conduct due diligence on the IP and claims

3) Negotiation of a term sheet

4) Negotiation of the final agreement

  Types of Funding Arrangements

 Recourse v. non-recourse funding

 Single case v. portfolio funding

 Trial court v. appeals funding

 Non-contingency v. partial contingency v. 100% contingency
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Litigation Funding

 Key Takeaways

1) Litigation funding is still relatively new

2) Litigation funding is continuing to grow

3) Litigation funding applies mainly to plaintiffs

4) Litigation funding comes in many varieties 
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II. EUROPE’S NEW 
UNIFIED PATENT COURT 
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17 Member States to the UPC and the UP

1 Member State of the UP (no signing of the UPCA)

7 Member States waiting for the signing of the UPCA

2 Member States refusing to join UPCA and the UP (2013)

11 Member States of the EPC non-covered by the UPCA/ UP

Unified Patent Court (UPC) / Unitary Patent (UP)

I.1. Geographical Scope

17 current participating Member States
Austria, Belgium, Bulgaria, Denmark,
Estonia, Finland, France, Germany, Italy, 
Latvia, Lithuania, Luxembourg, Malta, 
Netherlands, Portugal, Slovenia and 
Sweden

States that are not participating (among others)

• United Kingdom (no longer part of the EU)
• Poland (did not sign UPCA)
• Spain (refused to join UPCA and UP)

+350M consumer’s market
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17 Member States to the UPC and the UP

1 Member State of the UP (no signing of the UPCA)

7 Member States waiting for the signing of the UPCA

2 Member States refusing to join UPCA and the UP (2013)

11 Member States of the EPC non-covered by the UPCA/ UP

Unified Patent Court (UPC) / Unitary Patent (UP)

I.2. Geographical Scope - extended

17 current participating Member States
Austria, Belgium, Bulgaria, Denmark,
Estonia, Finland, France, Germany, Italy, 
Latvia, Lithuania, Luxembourg, Malta, 
Netherlands, Portugal, Slovenia and 
Sweden

EU Regulation Bruxelles 1a recast 

Extension of the effect of UPC decision to all EU, if related
infringement also in non UPC countries

=> ~450M consumer’s market

+350M consumer’s market
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I.2. Geographical Scope - extended
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I.3. Global outline

Jurisdiction expected to be pro patentee: 

• Short deadlines 

• 2-3 months set deadline for answer, only 2 fold of briefs

• First instance proceedings ruled on the merits in 12-14 months

• Appeal (nullity appeal) in 11-14 months without suspensive effect on infringement

• Front loaded proceedings

• Injunction relief (contentinental Europe practice)

• Improved access to evidence (significantly re. DE proceedings)

• Choice of the language (incl. [EN]) to the infringement claimant

Even more likely to be pro patentee in the first years 

• Claimant fee funded court

• Needs to justify its being
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II. PROCEDURAL SCHEMES BEFORE THE UPC

II.1. Typical infringement claim scheme

Procedure for cost decisionsProcedure for the award of 
damages

Oral procedure and 
decisionInterim procedureWritten procedure

R28

3 months
(R101)

R108

2 months

6-9 months

6 weeks

2-3 months



Interim
procedure

?<1 month
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II. PROCEDURAL SCHEMES BEFORE THE UPC
II.2. Infringement action with revocation counterclaim

1 month + 1 month2 months3 months

1 month

1 month2 months2 months

2 months

R29(a) Reply R29(d) Rejoinder

R23, R25 Revocation 
counterclaim

R29(a) Statement of 
defence

R29(d) 
Reply

R29(e)
Rejoinder

R29(a), R30 
Application to 
amend the patent 
(aux. req.)

R29(d), R32 
Statement
of defence

R29(e), 
R32 Reply R29(e), R32 

Rejoinder

R23, 24 Statement of 
defence

Alleged infringer

Key

Service of the statement of claim

Patent 
proprietor †

9 months
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• 2 steps procedure (R205):
1. Written procedure
2. Oral procedure

• An application for provisional measures may be lodged before or after main proceedings on the 
merits of the case have been started before the Court (R206)

• No delay for the oral hearing or the decision: « as soon as possible » (R210)

• Possible without hearing the defendant: The applicant may ask that provisional measures be
ordered without hearing of the defendant, R212(1)

« in particular where any delay is likely to cause irreparable harm »
(then possible revocation as recourse)

• Protective letter (R207) as a priori attempt to prevent ex parte provisional measures

• Duration of the procedure: 2 to 3 months

II.2. Provisional measures, incl. Preliminary injunction

Oral procedure  and decisionWritten procedure

II. PROCEDURAL SCHEMES BEFORE THE UPC
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Written
Time constrained proceedings
Front loaded

II.Ω. Summary
II. PROCEDURAL SCHEMES BEFORE THE UPC

• More open 3-month interim « case management proceedings »

• 1-day final pleading – decision on the spot + 6 weeks for the written ruling

• Subsequent proceedings on the damages

• Provisional enforcement pending appeal
not de novo (nullity appeal)
even more time constrained

• Almost automatic injunction relief against infringer



Appeal court seat

III. UPC MIX: LOCATIONS, JUDGES’ SKILL & LANGUAGES
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III.1. Map

Vienna Local Division

Brussels Local Division

CopenhagenLocal Division

Helsinki Local Division

Paris Local Division

Düsseldorf Local Division

Hambourg Local Division

Mannheim Local Division

Munich Local Division

Milan Local Division

The Hague Local Division

Lisbonne Local Division

Ljubljana Local Division

Division Spokenlangage (+ English)

Central Division -Seat, Paris

Central Division -Section, Munich

RegionalDivision -Nordic Baltic, Stockholm



CD Paris CD Munich (Ex London) reaffected to 
Milano in part

• Work processes; 
transport (B)

• Textiles, paper (D)
• Construction; mining (E)
• Physics (G)
• Electrical engineering (H) 

• Mechanical engineering; 
lighting; heating; 
weapons; blasting (F)

• Dailly necessities (A)
• Chemicals, metallurgy (C)

Central Division (CD)Regional DivisionLocal Divisions

Infringement
Damages
Provisional measures
Counterclaim for revocation

• Revocation
• Declaration of non-

infringement

+  1 technical qualified
judge (optional)

Technical
qualified judge

Legally qualified
judge

Court of First Instance 

Court of Appeal (Luxembourg)

FR, DE (x4), IT, NL Nordic Baltic : 
SE, LT, LV, EE

National 
judge

Non-national 
judge (pool)

Multinational panel 

Technical
judge
(pool)

ou

III. UPC MIX: LOCATIONS, JUDGES’ SKILL & LANGUAGES
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III.2. UPC Judges

AT, BE, DK, FI, PT, SI



III. UPC MIX: LOCATIONS, JUDGES’ SKILL & LANGUAGES
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III.3. UPC Judges’ skill

Local Divisions

National 
judge

Non-national 
judge (pool)

Technical judge
(pool)

• Know in advance since affected to one local division
• Majority of the panel (2/3 or 2/4 with preponderant voice)
• +100 patent infringement cases each

=> favors predictability on the infringement ruling
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IV. EVIDENCE BEFORE THE UPC
IV.1.1 On-site evidence

On site-evidence

(1) Order to preserve evidence - seizure (R. 192 to 198 RoP)

(2) Order for inspection (R. 199 RoP)

<= French Seizure « Saisie-contrefaçon »



21

IV. EVIDENCE BEFORE THE UPC
IV.1.2 French Seizure

French Seizure « Saisie-contrefaçon »

get a bailiff
get an opponent premises
get an accompanying … Patent attorney

IT expert
Locksmith
Policeman

retrieve evidence of … materiality of infringement
distribution channel
infringer’s turnover

without prior notice (ex parte order from the court)

<= this is where the UPC may slightly differ
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IV. EVIDENCE BEFORE THE UPC

Contradictory procedure could be contemplated by the Court 

Examination of the application (R193 to R195 RoP)

The Court has a discretionary power, it can:

- inform the defendant about the application and invite him to lodge an objection to the 
application

- summon the parties to an oral hearing

- set the date for an oral hearing: as soon as possible after the date of receipt of the Application 
for preserving evidence.

The Court shall take into account the urgency of the situation

A withdrawal of the application is possible (R194§6) if the patent subject of the Application is the 
subject of a protective letter (R207 RoP)

IV.1.3. UPC Seizure - Examination of the application 
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IV. EVIDENCE BEFORE THE UPC

- The order shall be enforceable immediately, unless the Court decides otherwise.

- The Court may order the following regarding the execution of the order :

IV.1.4. UPC Seizure - Execution

 Regarding the representative of the applicant:
• A professional/expert independent and impartial
• If national law authorizes it: a bailiff can enforce or assist the execution

 Regarding the conditions of the enforcement:
• Prohibition of the presence of an employee or director of the applicant to be

present at the execution of the measures
• The person who shall carry out the measures, shall present a written report

on the measures to preserve evidence (according to national law) to the Court
within a time period to be specified

• Measure to protect confidential information (club with a non disclosure
agreement)

Execution

R196 RoP
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UPC FRANCE

Ex Parte Procedure

Required prima facie 
evidence

Protective letter

Presence of a bailiff

IV. EVIDENCE BEFORE THE UPC
IV.1.4. Seizure - Differences between UPC and French seizures

Inter Partes is the 
principle but, as in NL, 
which results in 80% of 

ex parte

YES

YES NO

YES NO

If national law
authorises it YES
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UPC FRANCE

Presence of a 
representative of 

the applicant

Protection of 
confidential
information

Time period to act
after the seizure

Possible 
compensation for 
the defendant if 

measures are 
revoked/not 
applicable

IV. EVIDENCE BEFORE THE UPC
IV.1.4. Seizure - Differences between UPC and French seizures

YES if expert, 
independent and 

impartial
YES if independent

YES

YES 
31 calendar days

YES

YES
31 calendar days

YES
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IV. EVIDENCE BEFORE THE UPC

Written summary of the 
evidence

- Signature du témoin
- Déclaration du témoin 

selon laquelle celui-ci est 
conscient de ses 
obligations

- Langue dans laquelle le 
témoin déposera 
oralement

Witness/expert of parties

Written witness/expert 
statement

- Signed by the witness
- Statement of the witness

that he is aware of his
obligations 

- Language in which the 
witness shall give oral 
evidence, if necessary

Common content

Declarations on:
• any current or past relationship 

between the witness and the party 
offering the evidence

• any actual or potential conflict of 
interest that may affect the 
impartiality of the witness

Application for the hearing of a 
witness in person (R176)
- Reasons
- Facts
- Language

Summoning of the witness to the oral hearing :
- If the Court asks
- If the statement is challenged by the 

other pary
- If an Application for the hearing of a 

witness in person is filed (R176)

OptionalMakes an

W
rit

te
n

ph
as

e
O

ra
l p

ha
se

IV.2.1. Witnesses and experts of the parties
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IV. EVIDENCE BEFORE THE UPC
IV.2.2. Witnesses and experts of the parties

Witness/expert of parties

Importance of the experts or witnesses that can be presented by the parties or 
appointed by the Court

A witness/expert of the party may also refuse to answer questions if 
answering them would:
• violate a professional privilege or 
• other duty of confidentiality imposed by the national law applicable to 

the witness or 
• expose him or his spouse, partner equal to a spouse under applicable 

national law, descendant, sibling or parent to criminal prosecution 
under applicable national law (Art. 179§3 RoP)
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V. EVIDENCE BEFORE THE UPC
V.Ω. Summary

• No discovery (but forced production of known to exist
evidence is possible)

• Generalized visit at the opponent’s premises (French saisie)

• Key role of the witnesses’ / technical experts’ opinion or 
deposition
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UPC GERMANYFRANCE

Extraterritorial 
effect

Duration

Damages

Costs

Predictibility
(short term)

Ω. UPC / NATIONAL - PROS AND CONS
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UPC GERMANYFRANCE

Judges

Risks of retaliation

Means of evidence: 
seizure/expert 

Closest prior art

Technical
knowledge

Claim amendments

Substantive law

Ω. UPC / NATIONAL - PROS AND CONS



MOLOLAMKEN LLP       |       Page 31

QUESTIONS?



Casting a Worldwide Net: How Litigation Funders Can Leverage Europe’s New Unified 
Patent Court 
March 14, 2023   Commercial, Public, Special Features 

 
The following article was contributed by Lionel Martin (Partner, August Debouzy), Pierre-Olivier 
Ally (Counsel, August Debouzy), Ben Quarmby (Partner, MoloLamken LLP) and Jonathan E. 
Barbee (Counsel, MoloLamken LLP).  
Europe’s Unified Patent Court (UPC) is on the cusp of launch, confirmed for this June 1, 2023.  It has 
been eagerly anticipated by the patent litigation community across the member states—starting with 17 
European countries, but expected to extend rapidly to all of Europe minus Poland, Spain, Croatia, and, 
most notably, the UK. 

The UPC has been long in the making: over ten years have passed since the agreement was first 
signed.  What is to be expected of this new court, and what opportunities does it present for litigation 
funders? 

Uniformity and Scale.  The principal goal of the UPC is to offer a single, consistent, and coherent court 
system in Europe for the litigation of patents.  Historically, procedural differences in the member states’ 
national patent and court systems meant that the timeline of patent litigation could vary wildly from one 
jurisdiction to the next.  The jurisdictions also differed on substance: infringement, validity, and injunctive 
relief rulings were not consistently applied across the board.  And the one way in which the national 
jurisdictions were similar—comparatively low damages models—acted as further disincentive for patent 
owners looking to enforce their rights. 
The UPC promises to overhaul that system entirely.  It is expected to issue speedy judgments on both 
infringement and validity.  It should set the scene for damages verdicts that are not only more consistent 
across jurisdictions, but also generally much greater in size—as one would expect for verdicts covering at 
least 17 member states.  And it promises greater accessibility and uniformity insofar as English will be the 
preeminent language of infringement proceedings in any matter involving allegations of infringement 
extending beyond a single member state. 

https://litigationfinancejournal.com/category/commercial/
https://litigationfinancejournal.com/category/public/
https://litigationfinancejournal.com/category/special-features/
https://www.august-debouzy.com/en/team/1642-lionel-martin#Biography
https://www.august-debouzy.com/en/team/1816-pierre-olivier-ally#Biography
https://www.august-debouzy.com/en/team/1816-pierre-olivier-ally#Biography
https://www.mololamken.com/professionals-ben-quarmby
https://www.mololamken.com/professionals-jonathan-barbee
https://www.mololamken.com/professionals-jonathan-barbee


The UPC must now live up to that promise, and there is some uncertainty as to how the system will play 
out in its early stages.  Will the court be able to keep up the expected pace?   What standards will the 
court rely on when imposing preliminary injunctions?  How will damages awards be limited or 
expanded?  How will the appellate process work?  How will early litigants help shape the law and 
jurisprudence of the UPC? 

Those questions and many more will have to be answered in the coming months and years.  But if the 
UPC delivers on even part of its promised mandate, it may represent an exciting new arena for litigation 
funders working with patent owners to enforce their rights.  Indeed, there is reason to believe that the 
court will strive to be patentee-friendly—at least at the outset—in order to attract its “customers”. 

Opportunities for Litigation Funding.  Many of the key features of the UPC as currently contemplated, 
align neatly with the incentives and priorities of litigation funders and patent owners. 

• Broader Geographic Reach. The UPC makes multi-jurisdictional patent campaigns cost-
effective and efficient by allowing plaintiffs to target infringement across at least seventeen 
countries in one court proceeding.  Plaintiffs no longer need to pick and choose the countries 
in which to enforce their patents.  The reach of the UPC is likely to expand further: the UPC is 
expected to be integrated into European mutual recognition mechanisms that will allow the 
UPC’s jurisdiction to extend not only to the EU but also to Switzerland, Norway, and the 
UK.  While these mutual recognition mechanisms have long existed, national courts have 
historically been reluctant to rely on them.  The UPC, by contrast, is expected to do so much 
more regularly. 

• Reduced Transaction Costs. Reliance on a single proceeding across multiple countries will 
cut down on the costs of litigating in multiple European countries in parallel.  The UPC will 
therefore dramatically reduce the resources necessary to launch and maintain a multi-
jurisdictional campaign in the EU.  The UPC will also cut down on the logistics and 
transactional costs associated with such campaigns.  A plaintiff, for example, no longer needs 
to hire three separate teams to enforce patents in, for instance, France, Germany, and Italy, 
and pay additional fees for those three teams to coordinate to ensure coherence across 
jurisdictions. 

• Short Time to Trial. UPC proceedings will expedite the pace of patent campaigns.  Some 
commentators suggest that proceedings will only take 12-15 months from complaint to final 
ruling—a significant boon for patent owners looking to promptly and efficiently enforce their 
rights.  If this holds true, and if sustainable, this pace would rival the speed of some of the 
fastest dockets among U.S. district courts. 

• Efficient Evidence Gathering Procedures. Unlike the U.S., there is no formal discovery in 
the UPC, which significantly reduces litigation costs and can expedite proceedings.  But the 
UPC offers several key features that will be of value to patent owners: (i) plaintiffs may move 
to seize evidence of infringement from a defendant’s premises, and (ii) they may obtain court 
orders to force defendants to produce documents. 

• Larger Damages Awards. Since UPC judgments will cover more countries and consumers, 
the potential damages awards should be considerably larger than they would be in a single 
jurisdiction.  This should help drive up the value of settlements, and put more pressure on 



defendants to settle earlier.  It also radically tips the scale on the economics of patent litigation 
funding in the EU.  Suddenly, the EU becomes an attractive venue in-and-of-itself for 
funders—not just an ancillary venue in support of higher-stakes U.S. litigation. 

• Broad Injunctive Relief. The UPC will allow patent holders to seek injunctive relief across 
multiple countries in one shot.  This too should help drive bigger and earlier settlements—a 
boon for funders looking for a rapid return on their investment.  

• High-Quality Decisions. It is expected that the Court will render first-rate decisions for two 
principal reasons: (i) it has attracted seasoned IP judges from across Europe, and (ii) the 
judges consist of a mix of legally and technically qualified judges.  Furthermore, due to the 
high specialization of the Court, the number of judges will be quite limited (<100), which may 
help contribute to greater respect for precedent from fellow judges, which in turn leads to 
greater predictability for litigants. 

Will the UPC be able to deliver on all of these fronts?  Only time will tell.  But for a savvy funder looking 
for an early mover advantage in a relatively underdeveloped market, and with the opportunity to 
potentially help shape early UPC jurisprudence in ways that will benefit patent owners for years to come, 
these are exciting times indeed…. 
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